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1.0 INTRODUCTION

There is a welbstablished tradition within New Zealand of effectively using legislation and policy to
help manage our significaetarthquakerisk. Current legislationvith provisions seeking to reduce
exposure to or limit the impact of eartfuakes includes thResource Management Act 1991, the
Building (Earthquakerone Buildings) Amendment Act 20ddhanges to the Building Act 2004nhd

the Civil Defence and Emergency Management Act 2AB2ough not directly intended as a lever to
reducedisaster risk, the Health and Safety at Work Act 2015 also has potential to support disaster
risk reduction (DRR) efforts.

Disaster risk reduction is the practice of reducing disaster risks and includes avoidance or
prevention, mitigation actions to redudmpacts and/or vulnerabilities, and strategies to improve
preparedness for any adverse effects. The HSWA is primarily relevant to the mitigation strand of
DRR.

The key objective of the Health and Safety at Work Act 2015 (HSWA) is éavgikers and oher

persons thehighest level of protection against harm to their health, safety, and weffara work

risksasidNB | &2 y I 6 f &L ThaNBVWDA\wak énkcied i6 response to the Pike River mining
disastewhenA i 61 & RA & 02 @S NBR hiarf lsafety a8 was apSshfficienfiyRdbéast K S+ £
to hold those in charge accountable for their actions, or lack thereof, in relation to workplace health

and safety. Tis Acthas been a radical change to our health and safety law. One of its main purposes

is to make those responsible for workplaces more accountable for the health and safety of workers

and other people using workspaces. It also establishedkey role of WorkSa New Zealand

(WorkSafe},a government agency, to oversee compliance with the Act.

This project investigatawhat (if any) influencehis newlegislationhas hadon organisationaDRR
behaviours, exameswhat organisationsre doing to stay safe in gwseismically active
environment, and whaimotivates,helps, or hinders organisations implementing earthquake risk
reduction efforts.

The project has three main objectives:

1. ¢2 dzy RSNRGFYR 2NHIFIYyAalldA2yaQ 26ftA3IMGA2Y A dzy
and other related legislation,

2. To understand the actual actions taken by organisations to reduce earthquake impacts
on their organisation and employees, and

3. To identify ways in which policy and legislation can be better leveraged to encourage
behaviourchange within organisations.

1 WorkSafe New Zealand websile - Worksafe New Zealand
was established under the WorkSafe New Zealand Act 2013, s 5 and is responsible for adgithisterin
{21 & {SS faz2 GKS 1 {21! a o ¢gKAOK ailidSa GKS YIAy
FNIYSG2N] (2 aSOdaNB GKS KSFHEGK FyR al¥Sde 2F 62N] SN
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http://worksafe.govt.nz/laws-and-regulations

2.0 METHODOLOGY

2.1 Overview

This project was undertaken in the following sequential steps:

1. Areview of the Health and Safety at Work Act 2015 in relation to earthquake hazards,
and how it interplays with othelegislation. In particular, its interplay with the Building
(Earthquakeprone) Amendment Act 2026

2. Interviews with eight senior company representatives from organisations of different
sizes and industries, exploring earthquake risk reduction attitudbat drives or
informs their approach, and what barriers they face in reducing earthquake impacts.

3. An invitation to over 4000 organisations nationwide to participate in a survey exploring
themes from the above interviews and the generalisability of therinew findings and
how they varied across industry and organisation siZ8. useable responses were
received.

2.2 Interview respondents

Organisations of varying sizes and industries from around New Zealand were contacted to take part
in an interview Out of the eight organisations that accepted the invitation there was an even spread
between small and medium enterprises (SMEs) and large organisations, with all the organisations
having locations within regions of high seismic activity (e.g. Canteringry\&llington).

There was a noticeable difference between the size of the organisation and their motivation to be
involved in this research. Larger organisations were open to sharing their earthquake risk reduction
strategies, which were mainly led by Hmeand safety managers or through crasspartmental

senior management teams. Smaller organisations were keen to learn what they should be doing or if
what they were doing was enough.

2.3 Surveyrespondents

Survey invitations wersentby physical matio 4000 organisations with contact details purchased
from a business database company. Invited participants represented the demographics of New
Zealand businesses across sigmgraphyand sector. The project was also featured in media
coveraggsample lelow ¢Figurel), on social media channels including paid promotion and in
industry association newsletters including National Emergency Management Agency (NEMA), AF8
Project, West Coast Lab, Tourism Indugtogearoa,and New Zealand Institute of Safety
ManagementDespie inviting over 4000 organisations to take part, we received only 179 useable
responses. We suspect that COMMDhas increased survey fatigue amongst businessed/IEL9
hascreated extra work and business stresses to manage as well as increasingnibenof survey
requests being received

2 These changes have been made to the Building Act 2004, subpagp@aial provisions for earthquake
prone buildings, ss 133AA to 133AY.
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Forces of nature

New research to help businesses
increase seismic safety

More than 3,500 people were injured in the Canterbury earthquakes
by masonry, bricks or other projectiles and researcher Dr Tracy Hatton
says the 10™ anniversary of the first earthquake in Darfield is a good
opportunity to remind businesses to look at seismic hazards on their
premises that are not related to the strength of the building itself.

Tracy and co-researchers Sophie Horsfall
(both from Resilient Organisations) and Toni
Collins (University of Canterbury) have been
funded by the Earthquake Commission (EQC)
to evaluate what safety measures different
organisations have developed to reduce risks
and find out whether seismic safety is a priority
for companies.

“We are currently conducting one-to-one
interviews with a variety of organisations
of all sizes and are impressed with the level
of engagement from organisations around
earthquake risk,"” Tracy says.

“We want to know what they are doing, what
motivates them and what more they need to do.”

She says there is no clear picture yet of whether
seismic safety is a priority for Kiwi i

EQC chief resilience and research officer,
Dr Jo Horrocks, says that as many New
Zealanders spend a lot of their time at work,
reducing risk in workplaces is vital.

“We know that most businesses are making
sure they are in sound premises from a
structural engineering point of view, but we
don't know how people are managing non-
structural risks like ceiling tiles, light fittings,
falling cabinets and heavy items like air
conditioning units,” she says.

“This research will give us a much better
picture of where business are successfully
reducing these other risks for their staff
and customers.”

The initial interviews have pinpointed what
are in, and a wider

but says that results from the research will
help those who feel they need to do more, by
learning from the experiences of others.

nationwide survey will now collect more data
that will help businesses keep people safe on
their premises.

Tracy says it is vital that as many companies
as possible participate.

“Even if you have not taken any steps and
feel you have little to contribute, the survey
will provide an opportunity for you to identify
areas where the business community may
need more support to better prepare for an
earthquake. It will also help build a picture

of how well-prepared New Zealand is across
the board.”

The research will result in a best practice
booklet that will be shared with all participants.

Tracy says the report will inform what
earthquake risk reduction looks like in New

Management | Disaster Management

Zealand and what methods and resources are
being used by organisations.

“The research will also tell us what is helping
or getting in the way of organisations taking
steps to reduce risks and where improvements
can be made.”

She says Cantabrians have learned the painful
way about the dangers of hazards like falling
furniture and service equipment installed in
ceilings, so the 10™ anniversary is a perfect time
to capture those learnings and remind the rest
of the country to get prepared.

The survey can be found here:
ww.surveymonkey.com/r/EQCOrgs. @

Figurel - Canterbury Today Feb/March 2021 edition

58% of survey respondents were SMEs having fewer than 2ihiellequivalent employees (FTE).
42% of respondents had over 20 FTE emplsykarger organisations were overrepresented in the
survey with 2020 StatsNZ data showing that only 3% of New Zealand organisation have over 20 FTEs.

Although survey respondents were spread across Australia and New Zealand Industr{ADIRIE)
there was anoverrepresentation in manufacturing; electricity, gas, water and waste services;
professional, scientific and technical services; public administration and safety; education and
training; health care and social assistance; and arts and recreativicesgrUnderrepresented
industries were agriculturdprestry,and fishing; rental, hiringand real estate services; and
administrative and support serviceseographically, Canterbury and Wellington regions were-over

represented. We suspect that partieifion rates reflect how relevant the survey topic was perceived
by some organisations, with those from higher seismic zones or with recent earthquake experience
more likely to participate.

Leveraging the Health and Safety at Work Act (2015) fadisaster risk reduction 3



3.0 OUR FINDINGS

3.1 What are organisationsobligations under the law?

The HSWA is the primary legislation that governs workplace health and safety in New Zealand. It
establishes the role of a Person Conducting a Business or Undertaking (PCBU) who has a primary
duty of care to provide a safe workgk. This duty requires the PCBU to ensure as far as reasonably
practicable the health and safety of workers while they are at work and the health and safety of
other people in that workplace As part of their responsibilitiePCBUs have a duty to emgawith
workers about their health and safety by sharing relevant information in a timely manner; providing
opportunities for workers to express their views and to contribute to any decisiaking process
regarding workplace risks. PCBUs who fail to cgwith their duties under the HSWA can incur
significant fines and the possibility of a term of imprisonment.

The HSWA requires all PBCUs to be cognisant of, and reduce or eliminate, health and safety risks not
only within their workplaces but also regandi the building they work within. This obligation

includes an awareness of the risks relating to how their building and its fixtures and fittings will
perform in a seismic event.

There can benore than one PCBU for a given buildgigr

example when a commercial building is tenanted. Both the landlord
and the tenant would be a PCBU and are responsiblehtohealth

and safety of those working in that building. When this is the case,
noted that residential the HSWA has important implications for all parti(?s bgcause it
landlords are also requires both PCBUs to work together to fulfil their primary duty of
considered a PCBU care by communicating, consulting,-operating, and coordinating
their activities® This includes ensuring emergency plans work and
people are safe during emergencies. A PCBU cannot deldgste
obligations to anothef.

While this project
focuses on commercial
landlords, it should be

under the law

As the HSWA does not give specific details about the liability of PCRilitionrtothe seismic

al ¥SGe 2F o0dzZAf RAY3IAXT 2 2NJ { I TBealiNPuitiScarth@udke | L2 f A O@
NBfFGSR KSIfGK FyR &l FSG& N a7 aYhiskloftdmengawersi A 2y F2 N
key actions PCBUs shoulduraertaking to meet their obligations under the HSWA.

A PCBU may be an individual person or an organisation. When the PCBU is an organisation, the obligations
are pfNJF 2 NY SR 0 @& offiee & & peS3&h NBo@ceuples/a specified position or who occupies a

position that allows them to exercise significant influence over the management of the business or
undertaking. This includes, for example, company direetodschief executives. Officers must exercise due
diligence to ensure the PCBU meets its health and safety obligations.

4 Health and Safety at Work Act 2015, s36.

5 Health and Safety at Work Act 2015, s35.

6 Health and Safety at Work Act 2015, s31.
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The important points from the policy clarification were:

1. If a PCBU is meeting the requirements of the Building Act 2004, then WorkSafe will not
enforce to a higher standard.

2. If a PCBU is not meetitige requirements of the Building Act 2004 then it is the Local
Council who should intervene and take any necessary action. If the PCBU is not meeting
the requirements of the Building Act 2004 and someone is harmed, then the PCBU may
be liable under the HSWand WorkSafe may take action against them.

3. All PCBUs are expected to:

a. proactively manage risks arising from objects in and around buildings in the
workplace on a regular and ongoing basis.

b.  keep abreast of new or emerging information that is relevanfitt S 6 dzA f RAy 3 Qa
performance in an earthquake.

C. prepare for an earthquake.

d.  work with other PCBUs with overlapping duties (e.g. landlords and tenants).

The policy clarification outlines broad obligations on PCBUSs to prepare their workplaces for an
earthquakeas well as a small number of specific activitidsese specific activities include
undertaking @rthquake drillsfixingand fastening of furniture and equipment, provision of survival
kits, and gathering ugio-date staff contact information.

The policyE F NAFAOF A2y R2Sa y20 YIS Ad Of SFNJ gKIFG |
ySé 2N SYSNHAY3IA AYF2NXYIGA2Y | 02dzi GKSANI 6dzAf RAY =
proactive in this area and seek out new information on anything that coldder¢o their building

and its seismic risk. It is unclear whether this means a PCBU must seek regular expert assessments of

the building to meet their statutory obligations or if this action only needs to be taken if there are

concerns.

Even with WorkS& Q& LJ2 f A O& eddthquakékeltedhealtthaRd/safetyfisks in the

workplace, the interplay between the HSWA and the Building Act 2004 is unclear and leads to

uncertainty regarding the exact liability of a PCBilefr building faitin an earhquake. Where a

0dzAft RAy3 KFa 0SSy ARSY (i e&thgBdReLNE YIS ¢ €S NIZX A DRA 13 fdzA IRd
that the PCBU is required to act in accordance with their obligations under the Building Act 2004. A
problem arises for buildings that anmt classed as earthqualgone under the legislation but may

still pose a risk in a seismic event. In this situatibis unclear what action a PCBU must take to

meet their obligations under the HSWA. There is an ongoing obligation to identify potéskia

posed by the building, including those posed by-stmctural elements and fixtures and fittings.

What this means in practice is unclear.

The HSWA places broad obligations on organisations. However, how WorkSafe or others will
examine the liabily of a PCBU, or officer should a worker suffer harm in a workplace in a seismic
event is unclear. As a result, the HSWA may not currently be working as effectively as a tool to
reduce earthquake risk in workplaces as it could.

Currently there is no casaw regarding how the HSWA applies to natural hazard risks. The first
YFE22N) OFasS gAtt 0SS 22N]{ I TS aowrth®nzxag@neritof@dalthS | I+ Ay
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and safety risks leading up to the 2019 Whakaari Island volcanic eruption, which resutiedass

of 22 lives and serious injuries to a further 25. As the HSWA is modelled on the Work Health and
Safety Act 2011 in Australia, New Zealand courts may look at how Australian courts have interpreted
the legislation. Courts there have held that #eoresponsible for health and safety at work must be
active and diligent in obtaining information about the nature of the business, the risks, obtaining
expert advice and ensuring the safety of employees. It is clear from our legal review that PCBUs
underthe HSWA are expected to prepare for an earthquake but there is uncertainty about what

they are obliged to do to meet their legal responsibilities and these need to be clarified.

A full review of the HSWA and its implications for seismic safety can bd foukppendix 1.

3.2 How do organisations understand their obligations?

The majority of respondents undersiod that the HSWA is
applicable to earthquake risks in the workplace. HSWA
obligations and concern for staff safety and wellbeingvere the
top two motivators for organisations to manage their
earthquake risk. Larger organisations are more motivated by
legislation than smaller organisations. Top prompts to take
action identified by respondentswere the 2011 Christchurch
earthquake and the enactment of the HSWA.

82% of survey
respondents aw

earthquakes as a risk
for their
organisations.

3.2.1 PCBUWesponsibility forearthquake risk

Under the HSWA, PCBUs have a primary duty oftogmovide a safe place of work as far as
reasonably practicable. Given the HSWA requirements, it was expected that all organisations
surveyed would allocate senior leadership as holders of earthquake risk responsibility within their
organisation. Howeve87% of respondents suggested earthquake risk reduction was the
responsibility of others within the organisatioffrigure2).

100%
80%
60%

40%

20% II
» 11 -
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& P 7 > e ¢ & ¢ <
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Figure2 - Earthquakerisk responsibility inorganisations (multiple answers allowed)
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Ofthe 37% of respondents who do not see senior leadership holding earthquake risk responsibility,
10% were senior leaders, 37% middle management 88t aff The HSWA states that PCBUs

have a duty to engage with those who work in the workplace and should be communicating their
involvement and mitigation of earthquake risk within their organisation. Although PCBUs may
delegate their education respongiities, we would still expect middle management and staff
respondents to be aware of senior leadership responsibility. PCBUs cannot transferont of

their obligations.

Over half of the survey respondents leased their premises but
The requirement for only 16% of them believe their landlord has an earthquake
landlords and tenants to risk responsibility. The HSWA is clear that a building may
work together to manage have more than one PCBUA commercial landlord and a

risks isnot well understood tenant business owner are both PCBUs with a responsibility
by survey respondents. to manage the health and safety of those working in

their building.

On a positive notgonly 1% of organisations surveyed indicated that no one in their organisation was
responsible for earthquake risk.

3.2.2 Keeping up to date with new or emerging information

The WorkSafe policy clarification requires PCBUSs to keep up to date with new or emerging
information to ensure that their workplace is prepared to deal with arttegrake This includes
information regarding their building. 65% of respondents indicated they use WorkSafe to find
information to help them understand how to reduce earthquake risk. This is followed by EQC (57%),
NEMA and CDEM websites (55%), engineedsodimer professionals (44%) abdsiness.govt (40%)
(Figure3).
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Figure3 - Information sources used by survey participants to helpnderstand how to reduce earthquake
risk (more than one answer allowed)
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3.3 What do organisations actually do to reduce earthquake risk

Thereisa multitude of actions that organisations can take to reduce risks from seismic events or
manage the impacts of these. Many of these actions are beneficial for multiple hazards. Survey
respondentdndicated theyundertake a variety of earthquake risk rediotr measures, with only 1%
of the survey respondents taking no risk reduction actidrigyre4).

Property and Building Insuranc
Staff Education (Personal Preparedne i EEEEEGEGEGEGEGEGE
Regular Evacuation Drill S

Business Continuity Plans
Insurance for Stock/Contents Damage

Business Interruption Insurancél
Fix and Fasten Some Fitting|i i GG
Evaluate Seismic Strength (After Occupatioliji G
Evaluate Seismic Strength (Prior to Occupatidiii Gz
Emergency Supplies for Sheltering in Pl G
Assess Safety of Non-Structural Elemer | N
Fix and Fasten All Fitting N

Take-Away Emergency Supplidiii N
Assess Supplier Preparedne JilR

Moved or Relocated [l
Strengthening Work [J
None of the Above |
Earthquake Monitoring System

0% 20% 40% 60% 80%  100%

Figure4 - Earthquake risk reduction/transfer activities undertaken by organisations (multiple answers

allowed)

3.3.1 Insurance

Ly&adz2Ny yOS NBYFAya | 1Seée StSYSyid Ay 2NHIyAal(iA2Yy3
88%o0f organisationsurveyed have property and building insurand?% ha stock and conterg

damage and8% business interruption insurandeéhere was no statistically significant difference in
insurance levels across organisation size.

3.3.2 Personalpreparedness

67%o0f organisationsurveyedndicated theymakesome effort to educate staff on earthquake
preparation. This is a positive sigapersonal preparednesseedsto become a New Zealand norm,
particularly in high seismic zones.

Leveraging the Health and Safety at Work Act (2015) fadisaster risk reduction 8



3.3.3 Dirlills

65%o0f survey respondents undertake regular evacuation drilpat of their risk reduction
activities, with 89% of businesses with 20 or miuétime employees (FTE) undertaking
evacuations drills compared to 44% of SMEs.

3.3.4 Businesscontinuity planning

64%0f respondents indicated their organisation hasibess continuity plans to assist with the

impacts of any event. Larger organisations (89%) were more likely to have business continuity plans
than smaller organisations (46%alhis indicates thathere is still work required to ensure that

smaller organiations engage with the increasingly wide range of freely available business continuity
resources targeted at SMEs.

3.3.5 Fixing andfastening

Just under three quarters (73%) of respondents undertake some kind of fix and fastening activity of
moveable itens (e.g. bookcases, stock). Of those organisations, 30% had fastened all, while 43%
AY RAOI (i ORlerskzndabhyStiedprevalence of fix and fastening activity was highest in high
seismic zones (such as Wellington and Christchurch) with 80% of orgamésatidertaking this risk
reduction activity, compared to only 52% in lower seismic risk zones. Importantly, 27% of
respondents had not undertaken this simple and cheap activity to reduce risk of harm.

3.3.6 Seismic strength andnon-structural elements

41%of organisations evaluated seismic strength prior to or after occupation for one or all of their
buildings. Assessment of the safety of r&tructural elements was undertaken by 33% of
respondents. Overall, larger organisations were statistically signify more likely to undertake
seismic strength evaluations of their buildings after occupation and assesstm@tural elements

of their building compared to smaller organisations. Those who owned and occupied their premises
were more likely to assesise safety of nonstructural elements (42%) compared to those who lease
from others (22%).

3.3.7 Survivalkits

Only 38% of organisations indicated that they had emergency supplies for sheltering in place and
30% had takeway emergency supplies. Welliogthad a higher percentage of organisations

providing emergency supplies for sheltering in place (60%) and evacuating (56%) compared to those
in Christchurch who only had 30% (sheltering in place) and 22%gdtedg). We suspect the

geography of Wellingtoand likely scale of damage in an earthquake event may be a factor in this.
Organisations in Auckland were more likely to have emergency supplies for sheltering in place (50%)
than for evacuation (15%).

3.3.8 Summary

22N] {F FSQa Lkt Aydetling ainekidectafiod®thai hsi? rgducBion Sctivitiés such as
earthquake drills, fixing and fastenirand survival kits be undertakeHowever, these results
indicate there is still work required to improve engagement with these activities

Leveraging the Health and Safety at Work Act (2015) fadisaster risk reduction 9



3.4 Organ s at eaahysake impact concerns

For the organisations surveyed, thgiratest concern around the impacts of an earthquake was the
health and safety risk to employees and customers. Large businesses were statistically significantly
more concerned witlthese risks than SMEBi@Qure5). Impact on business activities, for example
customers, loss of utilities and business confidence are also of significant concegaimisations.

Health & Safety Risk to Employees and CustomgiSimee
Impact on Customers || NG
Loss of Utilities [ G
Impact on Regional Business Confiden (i N ENRNEGQIEGEGEGEGEEEEE
Inability to Continue Operating Post-EarthquaKSi NG
Loss of Access to Premiscii NG
Impact on Suppliers | EGTcTcTNNG
Structural Damage to Building i lEGNGNGNGNEEEEEEEEEE
Loss/Damage to Equipment/Machiner{ NG
Non-structural Damage [[IINREBENEEE
Building Collapse(s) S
Damage to Neighbouring Building Sl
Loss/Damage to StocKilNEEEGEE

0 20 40 60 80 100

Level of Concern
(Not concerned at all (0) to very concerned (100))

Figure5 & Organisations impact concerns following an earthquake.
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3.5 Acceptableimpacts

During a severe earthquaksyrvey respondenten averagendicated theyare accepting of up to
three months of disruption as buildings are repairétbwever, fatalities, injuries and building
collapse are totally unacceptable impacts for survey respondé&tigsife6).

Totally
acceptable

Neutral

Totally I
unacceptable

m Temporary Building Closut
m Significant Drop in Revenu
(30% for 3 months or more

m Significant Loss of Capital
(30%-+)

m Building Requires Repair (
3 Months)

m Building Requires Repair (
12 Months)

H Building Requires Repair
(12-24 Months)

H Building Allows Safe
Evacuation

(Unusable Building)
m Injury to 1 or More Person:

H Building Collapse

m 1 or More Fatalities

Figure6 - Acceptability of impacts on organisations following a severe earthquake
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3.6 Challenges to improved earthquake risk reduction

Cost and disruption to operations were the two biggest challenges organisations reported when
trying to implementseismic risk reduction measures. Capacity to carry out activities, other priorities,
access to relevant and usable information, and working with building owners/landlords were also
seen as minor challengetgblel).

Tablel - Challenges organisations face implementing earthquake risk reduction methods

Not a Minor Moderate Significant 52y

challenge challenge challenge challenge know
Cost 17% 29% 29% 18% 4% 3%
Disruption to operations (from | g, 31% 16% 11%  11% 5%
risk reduction activities)
Working with building 37% 19% 16% 7% 15% 6%
owners/landlords
Capacity to carry out risk 33% 35% 20% 6% 1% 5%
reduction activities
Access tp relevant and usable 38% 34% 17% 5% 3% 3%
information
Support from franchisor or 20% 4% 5% 4% 62% 5%
parent company
Interest from employees 41% 29% 16% 3% % 4%
b2u adNBE sKSNB 44 24% 10% 3% 21% 6%
know what to do
Supportfrom your
organisatiof2 a 58% 13% 9% 3% 12% 5%
owners/managers
Support from head office 39% 6% 7% 3% 41% 4%
Other priorities 26% 22% 16% 3% 23% 10%

The interview and survey results highlighted the need for clearer direction and help for SMEs. The

larger organisations interviewed understood and actioned the H8MHn the organisation.

Meanwhile, smaller organisations interviewed wanted to increase their knowledge in reducing

earthquake risk and need help getting started. This trend was suppoytaditvey results, with

{a9d8 AYRAOIFIGAY3 (GKIFIG Wly2sAy3d gKSNB (2 adlNIQ g1
larger organisations. SMEs also included a greater number of comments in free text responses asking

for more accessible and relent information on what they should be doing.

A handful of survey respondents also noted challenges engaging or working with government
agencies. Respondents with ministry owned buildings found challenges in the lack of engagement
from ministry owners regrding earthquake risk reduction, while other public sector departments
noted the lack of evacuation drills in some government sectors.
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3.7 Where organisations want help

LYGSNIBASESSa | yR adaNBSe NBaALRy WRaywoddhapSouko | a1 S
AYLINR @S &2dz2NJ 2NHI yAal (i arhgfalawing tadelpridviddslan d&verviieNgs LI- N

responses.

Information, alerts,
and reminders

1
1
1
1
1
1
1
1
1
1
1
1
Funding T
1
Infrastructure T
Innovation l
Utilising businesses T
for earthquake
response
1

The most common responses were for relevant and easy to find
information regarding:

plans ortemplate for organisations to get started

one-pager on what organisations should be doing

learnings from Christchurch earthquakes (especially business
continuity)

changes to regulation, preparedness, and hazard information
earthquake appropriate furniturand storage solutions for
commercial businesses

guidelines for SMEs

guidance appropriate to specific industries (or help and suppc
from industry groups)

how and where to get professional advice

history of earthquakes in less earthquake focusaezhs
(Auckland)

reminders for when drills should take place

regular newsletter

ongoing awareness programme by central government
Government grants, funding and real cost compensation were
mentioned by respondents, in particular for cheaper gg®and
shelter in place supplies.

Public sector and government contractor respondentged a
need for guaranteed financial support (especially in areas of
social services to provide support during recovery) and
equipment (e.g. generators)

Respondents noted need forbetter transport infrastructure
andmore knowledgeof how the power supply and road
networkswould be impacted in a large event. This was
mentioned by multiple respondents from th¥elson region

The need for the government to engage with seismic solution
providersto provide more solutions for NZ organisations

A small number of organisations mentioned that their services
could be used in an emergenbut have not been asked to be
involved in a coordinated response effort

Increasinghe opportunities of norgovernment employees to
getexternal training (e.g. emergency management trainsm)
their staff can assist in an earthquake event

Organisations that mentioned they were already prepared and needed no additional help,

highlighted that they had undertaken building strengthening, taken out insurance, experienced an
earthquake event and learnt from that experience, or had/are currently working in an industry that
deals with earthquake risk regularly (e.g. engineering, earthquake rebuilds). The majority of these

comments came from large organisations.

Leveraging the Health and Safety at Work Act (2015) fadisaster risk reduction 13
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3.8 COVIB19 and earthquakes

A common comment made by survey respondenttheopen answer questions was the role

COVIBEL9 has played in helping them improve their business continuity plans, thus making them
more prepared for any hazards including an earthquake. Throuigihe COVIEL9 pandemic the

desire from businesses to comply and do the right thing was generally evident, but media stories
suggested that businesses were not always clear on what the right thing was. This is reflected in our
survey findings where respdents want to do more to protect staff and customers but would like

more information and guidance from the government on how to dis.¥We note that there has

been huge progress jroviding readily availableesources for crisis preparedness from cahaind

local government agencies, however survey findings suggest these are either not well known or are
not entirely hitting the mark for many organisations.
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4.0 LEVERAGING POLICY AND LEGISLATION
TO ENCOURAGE BEHAVIOUR CHANGE
WITHIN ORGANISATIONS

It is evident from this study that the HSWA and New Zealand businesses wanting to prevent harm to
staff and customers are alignethis creates a clear driver for organisations to understand and
reduce earthquake risks.

4.1 What more needs to be done tamprove organisational
DRR action

For the most part, the survey results are encouraghhgw Zealand organisations are undertaking a

wide range of effective earthquake risk reduction activities. In particular, larger organisations with

more resources argmplementing a range of earthquake risk reduction activities to meet legislative
requirements. However, we would note that there is still significant room for improvement for all
2NBFYA&lLGA2ya G2 F2ftt263 | G DedlingvitheartiigfaRe I dzA R y OS
NBfFGSR KSIfGK FyR &l FSi{i& NAaj aYhiskotumemidaggésts2y F2 N
the minimum requirementénclude assessments and regular checks of the building and building

parts, fixing and fastening, discussions vather PCBUs (particularly between landlords and

business owner tenants), earthquake drills, survival kitsl keeping up to date contact information.

In addition, other actions businesses could be undertaken including staff education (personal
preparednes), insurance (e.g. property and building, stock and contents damage, business

interruption), business continuity planning, assessing supplier preparedness and earthquake

monitoring systems,

This highlights a potential need for targeted information inahgd

1 Fixing and fastening in a commerdaatting.Forexample EQC has a range of information at
forhomebuyers, tenants, and landlords but no

specificinformation for commercial businesses7% of respondents reported using EQC as
an information source and this presents an opportunity for education

91 Preparation for shelter in place and go bags for organisations in locations such as
Wellington

1 Undertaking eahquake drills

1 Clarification about who is the PCBU in the organisation and the role they play in earthquake
risk reduction responsibility

1 Requirements of PCBUs in commercial landlord and tenant agreements to work together
and be involved in earthquakesk reduction

1 Expectations around the level of assessment building owners and tenants should undertake
regarding seismic strength or netructural elements of their building.

The largest request by respondents for government help was for relevant agdeéed
information regarding changes to regulation, earthquake preparedraess hazard information
(including for areas of lower seismic risk, e.g. Auckland), guidance appropriate for specific industries
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and support from industry groups, and learnirigam the Christchurch earthquakes. Organisations
want simple and accessible plans, templates and/or-page checklists to help them get started,
and to ensure they are undertaking everything they should be doing to reduce earthquake risks.
Reminders for Wwen drills should take place, regular newslettensd ongoing awareness
programmes were also key resources organisations would like to be able to access. There is an
opportunity to utilise the already wellsed information sources on WorkSafe, EQC andCDE
websites and produce targeted information for organisations (Refer to Appendix 3: A proposed
earthquake preparedness handout for organisations).

While survey results supported the role of the HS&¢A driverof DRR behaviour in larger
organisations, theesults show that there is a heed for support and guidance to enhance earthquake
preparedness in SMEs. Specific guidance for SMEs outlining their obligations and requirements to
reduce earthquake risk in the workplas@uld help to improveheir earthquale preparednesdt is

also important to note that most SMEs are tenants and may not understand the important role their
landlord plays in providing critical information on how their building might perform in an
earthquake. Providing SMEs with specific gatke on their role in this relationship walgsist them

in working together with their landlordas required by the HSWA.
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5.0 CONCLUSION

This research identifies a key role the HSWA has in reducing disaster risk in New Zealand, in

particular in motivating organisations to reduce health and safety risks of their employees and

customers during an earthquake. While the majority of organisations are prompted and motivated

by the HSWA, their ability to enact risk reduction measurespaated by challenges such as cost,

disruption to operations and the capacity to carry out risk reduction activities. Currently the HSWA is
supporting earthquake risk reduction efforts, but it could be further leveraged by central agencies to

reduce earthqake impacts in New Zealand organisatiofise nonprescriptive nature of the HSWA

is an enabler of outcomes (rather than compliance), but does need to be supported by information
thathelpsorganish 2y a4 ¢K2 3ISYSNIffeé gAaK (G2 R2 WIiKS NXIKI

Qur key ecommendations are:

1 A need for more relevant and easier to find information that outlines the obligations an
organisation has to reduce earthquake risks and the steps organisations can take to achieve
this. Asuggested earthquake preparedness handout heenbdeveloped as a potential
solution in Appendix 3.

1 A need for education and guidance where there are PCBUS with overlapping duties.
lfGK2dAK Of SIN¥eé& &adGFGSR Ay 22N]{I FSQa Lkt Alde
PCBU in earthquake riskspmonsibility was lacking among surveyed organisations,
particularly in those that leased their premises. Communication between landlords and their
tenants is a vital obligation in the HSWA (and associated policy clarification). Clearer
information regardirgy thissubject isneeded by both parties.

Limitations

Due to the pooisurveyresponse rate, we cannot infer generalisability of surveyfindings across
New ZealandThere is a likely bias in our results towards those organisations who are already
thinking about or are highly conscious of the need to mitigate earthquake risks within their
organisations.
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APPENDIX 1 REVIEW OF THE LAW

EQC Biennial Contestable Grants Programme 2020

UNDERSTANDING ORGANISATIONS’ PERCEPTIONS OF THEIR OBLIGATIONS
UNDER THE HEALTH AND SAFETY AT WORK ACT 2015 AND COMPANIES ACT 1993
IN RELATION TO NATURAL HAZARDS

Legal Report

ORGANISATIONS’ LEGAL OBLIGATIONS UNDER THE HEALTH AND SAFETY
AT WORK ACT 2015 IN RELATION TO THEIR BUILDINGS AND WOREKPLACES
IN PREPARATION FOR A SEISMIC EVENT

*Dr Toni Collins
I Imtroduction

The Health and Safety at Work Act 2015 (HSWA) is the primary piece of legislation that governs workplace
health and safety in New Zealand. It was enacted in response to the Pike River mining disaster during which
it was discovered that New Zealand’s health and safety law was not sufficiently robust to hold those in
charge accountable for their actions or lack thereof, in relation to workplace health and safety. The new
Act imposes duties and obligations on organisations to provide a safe working environment and this
includes ensuring buildings in which the work is carried out are also safe.

The Building Act 2004 governs the regulation of building work in New Zealand. One of its purposes is to
set performance standards for buildings to ensure those who use them can do so safely and without
endangering their health.! It sets out a Building Code which all new building work must adhere to and
against which older buildings are assessed in terms of theit seismic vulnerability. It scts out carthquake
performance requirements for buildings including for those that are earthquake-prone.

The two pieces of legislation are designed, in their own ways, to increase safety for building users. The
purpose of this report is to examine the interplay between them to determine what it is that organisations
should be doing to mect their obligations in terms of their buildings under both to avoid potential liability
should there be a seismic event.

II Health and Safety at Work Act 2015
A The purpose of the legislation

The HSWA has been a radical change to New Zealand’s health and safety laws in that one of its main
purposes is to make those responsible for workplaces more accountable. It has established the role of a
PCBU — “a person conducting a business or undertaking”,2 who has the primary duty of care for the health
and safety of those in the place of work. 1f a PCBU is a company, a partnership, a body corporate or an
unincorporated body, the Act requites an officer? of the PCBU to act to ensurc the PBCU complics with
its health and safety duties and obligations.* An officer may be any person who exercises significant
influence over the management of the business or undertaking, For the purposes of this report the use of

*Dr Toni Collins is a Senior Lecturer in Law at the University of Canterbury. She would like to acknowledge and
thank Kirsty Jacomb, a law honours student at the time, for her excellent assistance with research for this report.
Toni is Associate Director of LEAD (Law, Emergencies and Disaster) in the School of Law run by the Director
Professor W John Hopkins. She would like to acknowledge Professor Hopkins’ assistance with her work.

Building Act 2004, s 3.

Health and Safety at Work Act 2015, s 17 defines a PCBU.
Health and Safety at Work Act 2015, s 18 defines an officer.
Health and Safety at Work Act 2015, s 44,

oW D e
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the acronoym PCBU refers to PCBUs and the officers who have the duties and obligations for health and
safety at work as set out in the legislation. The significance of this change is that it is a person who will be
liable for failing to comply with their duties under the Act to ensure, as far as is reasonably practicable, the
health and safety of workers and others in the work place.

The PCBU’s primary duty of care for the health and safety of those in the place of work requires the PCBU
to ensure as far as reasonably practicable:

e the health and safety of workers while they ate at work;® and
e the health and safety of other people is not put at tisk from work carried out as part of the conduct
of the business.®

e the provision and maintenance of a work environment that is without risks to health and safety.”
The term “reasonably practicable” is defined in the Act as:®

...that which is or was, at a particular time, reasonably able to be done in relation to ensuring health and
safety, taking into account and weighing up all relevant matters including —

(a) the likelihood of the hazard or the risk concerned occurring; and
(b) the degree of harm that might result from the hazard or risk; and
(c) what the person concerned knows, or ought reasonably to know, about
a. the hazard or risk; and
b. ways of eliminating or minimising the risk; and
(d) the availability and suitability of ways to eliminate or minimise the risk; and
(e) after assessing the extent of the risk and the available ways of eliminating or minimising the risk,
the cost associated with available ways of eliminating or minimising the risk, including whether the
cost is grossly disproportionate to the risk,

As part of their responsibilities for providing a safe place of work, PCBUs have a duty to engage with those
who work in the workplace and consider their views. They are required to share relevant information in a
timely manner (including engineering reports); provide opportunities for workers to express their views and
provide opportunities for workers to contribute to any decision-making process regarding any risks,

To ensurc workers” health and safety a PCBU has a duty to identify and manage tisks in the workplace.?

a [PCBU] who manages or controls a workplace must ensure, so far as is reasonably practicable, that the
workplace, the means of entering and exiting the workplace, and anything arising from the workplace, are
without risks to the health and safety of any person.

‘This duty extends to the buildings in which the work takes place.!

The HSWA has established a government agency WorkSafe New Zealand (WorkSafe),!! to oversee
compliance with the Act. If it finds a PCBU has failed to comply with their duties scrious conscquences
follow. If convicted of being reckless as to the risk to an individual of death or setious injury or setious
illness without reasonable excuse, a PCBU is liable to a term of imprisonment not exceeding five years ot
a fine of up to $600,000 or both.!2 If a PCBU is convicted for failing to comply with the duty which exposes
an individual to risk of death, serious injury or serious illness, he, she or it is liable for a fine of up to

Health and Safety at Work Act 2015, s 36(1)(a).

Health and Safety at Work Act 2015, s 36(2).

Health and Safety at Work Act 2015, s 36(3)(a).

Health and Safety at Work Act 2015, s 22.

?  Health and Safety at Work Act 2015, 5 37.

0 WorkSafe “Information for PCBUs and Building Owners” (June 2018) www.worksafe.govt.nz,
WorkSafe New Zealand sct up under the WorkSafe New Zcaland Act 2013, 5 5.

12 Section 47.
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$300,000.2* A PCBU can also be liable for just a failure to comply with the duty and can be fined up to
$500,000.14

The HSWA is modelled on the Work Health and Safety Act 2011 in Australia. Courts there have held that
those responsible for health and safety at work must be active and diligent in obtaining information about
the nature of the business and the risks, obtaining expert advice and ensuring the safety of employees. As
the HSWA has only been in force for nearly five years' at the time of writing, there is little case law on it
in New Zealand. However, the courts here will benefit from looking at how Australian courts have dealt
with issues arising under its similar legislation.

B Implications for commercial landlords and tenants

The HSWA has important implications for commercial landlords and tenants because both landlords and
tenants fall within the definition of a PCBU. Landlords are likely to be conducting a business or undertaking
by leasing out the building and tenants are likely to be business owners and therefore in the same category.
Therefore, landlords and tenants will both be PCBUs for the same building, which means they are each
responsible for the health and safety of those working there.'® As a PCBU cannot delegate its responsibilities
to another PCBU," WorkSafe requires those with overlapping duties to work together to fulfil their primary
duty of cate by communicating, consulting, co-operating and co-ordinating their activities to meet health
and safety responsibilities. !

The HSWA requires PCBUs to be cognisant of, and reduce or eliminate, health and safety risks in relation
to their workplaces. This obligation includes being cognisant of the risks relating to how the building will
perform in a seismic event. The HSWA does not give specific details about liability in these circumstances
and this led to WorkSafe releasing a policy clarification about carthquake-related health and safety risks in
wotkplaces and when it is likely to intervene.! The important points to take from this are:

1. If a PCBU is meeting the requirements of the Building Act then WorkSafe will not enforce to a
higher standard.

2. If a PCBU is not meeting the requirements of the Building Act 2004 then it is the local council’s
responsibility to intervene and take any necessary action. If the PCBU is not meeting the
requirements of the Building Act 2004 and someone is harmed, then the PCBU may be liable under
the HSWA and WorkSafe may take action against that person.

3. PCBUs are expected to:

e proactively manage risks arising from objects in and around buildings in the workplace on
a regular and ongoing basis;

e keep abreast of new or emerging information that is relevant to the building’s performance
in an carthquake;

e cnsurc the workplace is prepared for an carthquake.
Fach of these matters can be examined individually.

1. Mecting the reguirements of the Building Act 2004

13 Section 48.

4 Section 49.

15 Health and Safety at Work Act 2015, s 2; the HSWA 2015 came into force on 4 April 2016.

16 Health and Safety at Work Act 2015, s 33. Others who may be working in or using the building would include
members of the public and contractors.

17" Health and Safety at Work Act 2015, s 31.

8 Health and Safety at W ork Act 2015, s 35; 'dso see <https://i.stuff.co.nz u'ttlornl nz-

¥ WorkSafe “Informatlon for PCBUs and Building Owners: Deahng with earthquake related health and safety
rlsks (Junc 2018); can be ’1CCC°~‘§Ld at <https wortksafe govenz/laws-and-regulations/operational-policy-
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The Building Act 2004 governs building work, building pracdtioners and performance standards for new
and existing buildings in New Zealand. Its main purpose is to ensure buildings are safe to use.?’ T'o achieve
this purpose the Act sets out a Building Code?! to “prescribe the functional requirements for buildings and
the performance criteria that they must comply with in their intended use” 22 All new building work must
comply with this code,? which is found in the Building Regulations 1992. Another purpose of the Building
Act 2004 is to seek accountability from those who have responsibilities for ensuring building work complies
with the Building Code.2* The Act is administered by the Ministry of Business, Innovation and Employment
(MBIE) and regulated by territorial authorities.

All PCBUs are expected to ensure their buildings, as workplaces, meet the earthquake performance
requirements of the Building Act 2004.%> To meet this obligation, PCBUs may need to have their building
assessed. MBIE provides information to building owners (not tenants as it is not concerned with PCBU
obligations) about when they should obtain a building assessment by a qualified professional.2

(a) A significant earthquake or natural hazard occurs

If a major earthquake or other natural hazard occurs that could have affected the building, the building
owner is responsible for ensuring the building is structurally sound and therefore safe to occupy.?’

(b) Concern about building performance in an earthquake

Building owners have general responsibilities for their buildings in relation to how they might perform in
an earthquake. If a building owner is concerned, they should scek professional engineering advice and
prepate a plan to manage and mitigate any risks. It is clear that the government expects building ownets
take on this responsibility and not wait for the council to act even though it is the council’s tesponsibility
to identify earthquake-prone buildings.?

In some situations, a building owner may be required to undertake a structural upgrade of the building, If
there is going to be a change in the building’s use, then this change must be notified to the territorial
authority.?” The territorial authority must be satisfied that the new use will mean the building will still comply
with the Building Code in relation to inter alia structural performance.?

If a building owner plans to alter an existing building then certain requirements must be met.*! First the
building must continue to comply with the Building Code, second, it must comply ‘as neatly as is reasonably
practicable’ (ANARP) with current Building Code requirements for the means to escape from a fire and

2 Building Act 2004, s 3.

2 Building Regulations 1992, Schedule 1.

22 Building Act 2004, s 16.

2 Building Act 2004, s 17.

24 Building Act 2004, s 3.

¥ WorkSafe “Information for PCBUs and Building Owners: Dealing with earthquake-related health and safety
risks” (June 2018); can be accessed at <https:/ /worksafe.govt.nz/laws-and-regulations/operational-policy-
framework/operational-policies /dealing-with-carthquake-related/ at 1.

% General Information on Building Safety in Earthquakes (MBILE, 28 February 2017) at

o/ fwww.building.govt.nz/managing-buildings/building-safety-in-earthquakes/#jumpto-evervday-building-
owner-responsibilities. A qualified professional is not defined but is likely to be a structural engineer or similar
who is able to give professional advice as to the structural soundness of the building.

27 In the event of an emergency, new provisions introduced to the Building Act 2004 by the Building Amendment
Act 2019, provide that areas can be designated for emergency management of the buildings located within them.
Under these provisions a responsible person has powers to remove or reduce risks associated with buildings in
these areas for, among other things, the protection of human life and safety.

% General Information on Building Safety in Earthquakes (MBIE, 28 February 2017) at

www.building.govt.nz/managing-buildings/building-safetv-in-earthquakes/#jumpto-everyday-building-
owner-responsibilities; See discussion relating to earthquake-prone buildings below.

¥ Building Act 2004, s 114.

3 Building Act 2004, s 115,

31 Building Act 2004, s 112,
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for access facilities for persons with disabilities. Finally, if an earthquake-prone building® is to have a
substantial alteration,’ the building owner must demonstrate that the proposed alteration includes the
required seismic work so that it is no longer earthquake-prone.’*

Building owners must also be satisfied as to the risks related to non-structural elements of their buildings
in an earthquake.> Non-structural elements include ducting, pipework and suspended ceilings. Tenants and
occupiers should also take steps to secure building contents from the effects of an earthquake.’

2. Earthguatke-prone buildings nnder the Building Act 2004

Owners of earthquake-prone buildings (EPBs) have additional responsibilities to complete seismic work
on their buildings in accordance with the timeframes set out in the Building Act 2004. EPBs ate defined in
the Act:¥

133AB Meaning of earthquake-prone building

(1) A building or a part of a building is earthquake prone if, having regard to the condition of the building or
part and to the ground on which the building is built, and because of the construction of the building or part

a.  The building or part will have its ultimate capacity exceeded in a moderate earthquake; and
b.  If the building or part were to collapsc, the collapse would be likely to cause —
i Injury or death to persons in or near the building or on any other property; or
ii.  Damage to any other property.
(2) Whether a building or a part of a building is carthquake pronc is determined by the territorial authority in
whose district the building is situated: see section 133AK.
(3) For the purpose of subsection (1)(a), ultimate capacity and moderate earthquake have the meanings
given to them by regulations.

There is a positive obligation on tetritorial authorities to identify potential EPBs.? They do this by
ascertaining the earthquake rating of a building in accordance with an EPB methodology.# The earthquake
rating means the degree to which the building, or a part of the building, meets the requirements of the
Building Code.*! The earthquake rating is usually expressed as a percentage of the requirements of the
Building Code.# Once the earthquake rating is determined, the area in which a building is located becomes
important because the seismic risk of that area will determine the time-frame within which a territorial
authority must act to identify earthquake prone buildings or parts and when seismic work on a building or
a part must be completed.#

If a building is an EPB the territorial authority will issue an EPB notice which is displayed on the building
and copies given to the building owner and other specified interested parties; the details of the EPB notice

32 Harthquake-prone buildings are discussed below.

3 Building (Specified Systems, Change of Use and Earthquake-prone Buildings) Regulations 2005, cl 11 defines
“substantial alteration” using a formula.

3 Building Act 2004, s 133AT.

% Practice Advisory 19: Improving earthquake performance of non-structural elements (23 November 20106) at
https://www.building.covt.nz/building-code-compliance /b-stability /b1-structure/practice-advisory-
19/#jumpto-non__002dstructural-elements

3% NZS 4104:1994, Scismic restraint of building contents.

¥ Larthquake-prone buildings are defined in the Building Act 2004 at s 133AB.

3 Building (Specified Systems, Change the Use and Earthquake-prone Buildings) Regulations 2005.

3 Building Act 2004, s 133AG.

10 Building Act 2004, s 133AK.

4 Building Act 2004, s 133AC.

42 'The earthquake rating can also be expressed as a percentage range eg 0% to 10%.

4 Building Act 2004, s 133AD. Tor more information see https://www.building.govt.nz/managing-
bu]]deQ/manaomg carthquake-prone-buildings/how-the-system-works/ which also contains a map of the
seismic risk areas in New Zealand as defined by the Building Act 2004,
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are recorded in the EPB register.* The building owner must complete the necessary seismic work by the
statutory deadlines.* WorkSafe has stated that even though a building is identified as an EPB, it does not
mean that it cannot be occupied in terms of the HSWA. Section 35 of the HSWA says

In determining whether a duty imposed on a person by or under this Act is being, or has been complied with,
a person or a court may have regard to the requirements imposed under any other enactment (whether or not
those requirements have a purpose of ensuring health and safety) that apply in the circumstances and that

affect or may affect, the health and safety of any person.

In this regard the Building Act 2004 sets out the time-frames for a building owner to complete strengthening
or demolition work and therefore WorkSafe will not enforce to a higher standard. The HSWA is clearly
using the Building Act 2004 as the standard for the evaluation of buildings in relation to earthquake risk.
However, although the risk of harm to people in or around an EPB is greater in a moderate earthquake
than buildings that have a higher rating under the Building Code, the Building Act 2004 does not
contemplate action being taken immediately. Instead it balances the risk of the occurrence of a seismic
event with the risk to the health and safety of those working in and using the EPB which allows a timeframe
to be set for action to be taken. The term EPB is a legal one used to categorise buildings for the purposes
of the Building Act 2004. It does not necessarily mean a building will fail in a seismic event because to
ascertain this outcome as a certainty is difficult to do. That is why buildings classified as EPBs are still being
occupied and used.

Nevertheless, landlord and tenant PCBUs who own or wotk in an EPB must be cognisant of the
vulnerabilities of their building and be able to prove they are complying with the requirements of the
Building Act 2004 by abiding by the terms of the EPB notice in order to meet their obligations under the
HSWA.

3. Managing risks from objects in or around buildings in the workplace

A PCBU must identify and make safe building parts that may pose a risk to health and safety where
reasonably practicable.* “Building parts” are individual building elements that would pose a significant life
safety hazard to a number of people and include parapets, heavy ceilings, masonry walls and other features.*’
The policy clarification sets out an expectation that PCBUs proactively manage these risks, particulatly for
an earthquake-prone building, 1f a tenant is concerned about a building part it should take action to make
it safe. If the tenant cannot do this, it should seck assistance from the building owner and the building
owner must do what is reasonably practicable to manage the risk. If the parties cannot agree on the risks
and how to manage them, they must follow the dispute resolution process in their lease. It is important the
parties deal with these risks because if a PCBU fails to addtess them and the non-action results in people
being harmed then WorkSafe may prosecute for the failure.

4. Kegping up-to-date with new or emerging information about the building

PCBU’s must keep abreast of new or emerging information about buildings. This involves paying attention
to current events, They should also be aware of what others are saying and doing with their buildings by
talking to other PCBUs, keeping in contact with the Council, undertaking regular checks of the building
and its parts, and dealing with any issues or concerns that are raised about the building, Importantly,

# Building Act 2004, s 133AL.

4 Building Act 2004, s 133AM.

¥ \\ orkSafL “Information for PCBUs and Bulldmg Owners: Dealing with (.utthqudlu_ related h(.dlth and bafc,h
rorksafe. AWS -

¥ '\I.Lrnbtr\* of Business, Innovation ;md Limployment “C,Unsldermg parts of buildings, LPB methodology™ (2017)

at 17. Building parts are different from objects within the building. Ensuring objects within a building and
therefore \»ithin a wotkplace are safe is the responsibility of the tenant and occupant. ‘Securing; heavy fumiture
such as bookeases to prevent them falling in an carthquake is a good way to address this risk. PCBUs can be
liable under the IISWA if these risks are not identified and properly managed.
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WorkSafe requites PCBUs to consider any new information that might be relevant to how their building
might perform in an earthquake.® 1f the new information raises issues about the building’s structural
integrity or safety PCBUs are required to obtain professional advice from a relevant expert, such as a
structural engineer, on the matter.

5. Preparing the workplace for an earthguake

Finally, the policy clarification makes it clear that PCBUs should prepare the workplace for an earthquake.
Ttis imperative those using the workplace should know what to do should a seismic event occur. Earthquake
drills, provision of survival kits and the gathering of up to date contact information are ways that PCBUs
can fulfil their obligations. It is also important that building owners and tenants work together to ensure
any critical systems in the building will function after an earthquake.

IIT The interplay between the HSWA and the Building Act 2004
I Comphying with the HSW.A and the Building Act 2004

An examination of the interplay between the HSWA and the Building Act 2004 reveals gaps that lead to
uncertainty about the exact liability of a PCBU of a building should it fail in an earthquake, WorkSafe clearly
recognised this problem because it issued the policy clarification document to reassure PCBUs of EPBs
that as long as they are meeting the earthquake performance requirements of the Building Act 2004, it
would not enforce their obligations and duties under the HSWA to a higher standard. However, if the
building is not an EPB then it will not be the subject of an EPB notice and the requitement to be assessed
as to its scismic risk. If a building is not identified as an EPB that does not mean it will not fail in an
earthquake. Think of those buildings that are 34% to 99% of Code — they too could pose risks in an
earthquake — the risk of failure is just lower than for an EPB.

PCBUs ate obliged to be cognisant of all health and safety risks to people in its workplace under the HSWA,
and that includes the risk of the building failing in an carthquake and causing injury or death. Therefore, it
secms clear that PCBUs should be fully aware of how their buildings will petform in a seismic event
irrespective of its earthquake rating. The legislation, however, does not provide clear direction on this point.

If the building is an EPB it will be assessed. However if the building is not classified as an EPB the decision
of whether or not to assess the building is for the owner. Such assessments are usually carried out if
certification of the NBS rating is required to satisfy potential tenants or potential purchasers if the owner
wishes to sell the building. Under the Building Act 2004, building ownets ate not under any obligation to
have the building assessed as to its ecarthquake rating unless they have concerns about the building’s
structural integtity and safety in a seismic event. This acts as a disincentive for building owners (particulatly
those with buildings with a low earthquake rating) to obtain building assessments. First, it may be an
expensive exercise because it involves instructing an expert to provide professional advice and second, it
may uncover work that needs to be done to strengthen the building — in other words what you don’t know
you don’t have to act on. The lack of a legislative requirement to get all buildings assessed, irrespective of
their earthquake rating, has the potential to lead to ignorance of the true situation at best and wilful
blindness as to the risks posed at worst.

There are many examples of buildings that have not performed well in an earthquake even though they are
not EPBs. As a result of the large M7.8 Kaikoura earthquake in 2016, Council inspectors found 60 buildings

" A good example is the warning that was issued by engineers after the Kaikoura earthquake in 2016 about

hollowcorte concrete floors which caused setious damage to a number of Wellington multi-storey buildings- see
https:/ /www.rtz.co.nz/news/national /343294 / cnginecrs-issue-warning-over-holloweore-floors
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